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Good afternoon Senator Holder-Winficld, Representative Tercyak-aud membets of the
Committee. Thank you for the opportunity to testify about House Bill 5345,/4n Act Concerning
Cooperative Health Care Arrangements. This bill is nearly identical {5 4f amendment that was
filed on a bill voted out of this committee last year. Prior to the time that amendment was filed, 1
submitted testimony in opposition to substitute langnage the committee had been considering,.
For your reference, 1 have attached a copy of my testimony from 2013,

This yeat's proposal, like those raised in 2013, 2012, 2011 and prior years, purports to
create a state regulatory scheme aimed at providing health care providers with immunity from
state and federal antitrust laws. It would allow health carc collaboratives - - non-economically
integrated independent practice groups - - to negotiate collectively with health plans on rates,
notwithstanding the state antitrust laws, The bill would task the Office of the Healthcare
Advocate (“OHA”™) - - an office presently lacking any expertise or legislative mandate to do so -
- to function as a regulatory oversight agency, Specifically, it would charge the OHA with: (1)
reviewing the antitrust and competitive implications of proposed cooperative arrangements
among existing competing health cave providers; (2) issuing “certificates of public advantage”,
(3) holding hearings; (4) issuing decisions; (5) participating in negotiations; and (6) actively
monitoring agreements and the performance of these collaboratives. The bill increases the
negotiating leverage of providers by creating one-sided penalties for health care insurets of up to
$25,000 a day for payers who do not “negotiate in good faith” with these cooperatives.

In two previous legislative sessions, legislators contacted the Federal Trade Commission
(“FTC”) to inquire about the legality and likely competitive impact of similar proposals, Indeed,
just last year the Chairs of this Committee wrote to the FTC about the amendment that has now
been raised as the bill before you, The FTC has responded consistently, warning that this bill
and those like it likely would not create immunity from federal antitrust laws and arc “likely to
lead to dramatically inercased costs and decreased access to health care for Connecticut
consumers,”

I attached the FTC’s detatled 2011 analysis to my testithony last year, Last year, the FTC
provided additional guidance on the very language before you today. That letter also is attached.
[n addition, just two weeks ago, FTC Commissioner Maureen Ohlhausen was invited to speak
here in Hartford to the Antitrust and Trade Regulation section of the Conneeticut Bar
Association, A copy of her remarks is attached. After her introduction, she turned to
competition advocacy. The first topic she addressed was antitrust immunity — the heart of this




bill, She pointed to the “particularly troublesome..,legislative proposals to creaie antifrust
exemptions for collective negotiations by otherwise competing health care providets, The FTC
has long advocated against such exemptions for the simple reason that they tend to raise prices
and harm consumers,” She also recognized that “a central purpose of the proposed legislation
appeared to be to permit physicians to extract higher reimbursement rates from health plans
through joint negotiations, not to integrate their practices to reduce costs or better coordinate care
for their patients.”

Antitrust immunity is not necessary to achieve the goals the proponents of this bill argue
they seek to achieve, The antitrust laws are not a barrier to beneficial health care collaborations.
The formation of numerous Accountable Care Orpanizations (“ACOs”) attests to that fact. The
FTC and the United States Department of Justice facilitate ACOs. In 2011, they issued joint
guidelines regarding such organizations, Permissible ACOs are comprised of providers who are
jointly held accountable for achieving measured quality improvements and reductions in the rate
of spending growth,

HB 5345 contravenes the protections afforded to Connecticut’s citizens to ensure against
unreasonable restraints of trade. If passed, it will lead to higher costs for health care goods and
services in this state, I urge the members of this Committee to oppose it.
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1 appreciate the opportunity to testify about House Bifl 6431, An dct Concerning Cooperative
Heaitheare Arrangements. 'This bill is nearly identica gnate Bill 182 from the 2012 session,
My Office opposed that measuro last year, Tor your convenience, [ have attached & copy of my
testimony from iast year, which remains the position of my Office,

Good afternoon Senator Osten, Representativ@ and members of the Committee.

It is my understanding, however, that the proponents of HB 6431 have shared substitute
language with the Committee. My Office has reviewed the proposed substitute language and 1
am opposed to that proposal as well, While certain aspecis of the proposed substitate bill ate
different, fundamentally it ratses the same concerns as the prior version,

The substitute bill the proponents have shated with the Committee would permit medical
doctors, upon receiving a “certificate of public advantage” from the Office of the Healtheare
Advocate, (o enter into “cooperative atrangements” for a varlety of putposes, including the
negotiation of “fees, prices or rates with managed care organizations.” The bill explieitly
exempis such arrangements from state antitrust laws, It also purpots (o create a stale regulatory
scheme aimed at providing such atrangements with a “safe harbor” from federal antitrust laws
under the “state-action” doctrine,

In 2011, the Co-Chairs and Ranking Members of the Judiciary Committee contacted
representatives of the Federal Trade Commission (“FTC”) to inquire about the legality and likely
competitive impact of a similar proposal, In résponse, the FTC warned that the proposal likely
would not create immunity from federal antitrust laws, The FTC also expressed concerns that
the proposed bill would be “likely to lead to dramatically incseased costs and decreased access o
health care for Connecticut consumers.” A copy of the FTC’s letter is attached to this testimony,
For the reasons that follow, the F1I'C’s letter should inform this Committee again this year.

Fitst, under the judicially created “state action” doctrine, a state may overiide the national
policy favoring competition only where it expressly decides to govern aspects of its economy by
state tegulation rather than market forces, A state may not simply authorize private parties fo
violate the federal antitrust laws, See Parker v. Brown, 317 U.8. 341,351 (1943), Instead, it
must actually substitute its own active control for the discipline that competition would
otherwise provide. In order to meet the requisite elements of the start action doctrine, therefore,
(1) the state legislature must clearly artlculate a policy to displace competition with regulation,




and (2) state officials must actively supervise the private anticompetitive conduct, See
California Retafl Liquor Dealers Ass'n v. Mideal Aluminum, Inc., 445 .S, 92 (1980).

The present proposal likely fails to meet either prong of the “state action” immunity
doctrine, As to the fitst prong, the proposed substitute bill fails to articulate any clear public
policy for displacing competition with regulation. It also lacks any articulaled standards for the
Healthcare Advocate 1o consider when deciding whether to grant, deny, revoke or modify a
cortificate. The Healthcare Advocate would need to have clear legistative guidance on what
would constitute “Interdependence and cooperation among physicians for the purpose of
efficiently and/or effectively delivering medical care...” for example,

Tho proposal also lacks an adequate platform and set of criteria for continuing
supervision and regulation of these cooperatives, as s required to meet the state action doctrine
requirements sot forth by the United States Supreme Court, Under that prong of the doctiine,
state officials must have a meaningfu! opportunity to review the anticompetitive conduct of
private partics and exercise discretion to disapprove those that do not meet the standards
adopted, Here, the Healthcare Advocate appears bound by the terms of the original grant, and
would be unable to ensure that the cooperative agreement continues (o further state regulatory
policics, The “biannual summaty” and the ability to request information “regarding compliance”
would not provide the Healthcare Advoeate with the ability to exercise independent judgment
and control. The agency with primary regulatory authority must have the authority to make
sufficient inquiries to recognize and remedy undesirable consequences of anticompelilive

activity

In addition, even if the proposal did provide the Healthcare Advocate with an adequate
platform and set of criteria for granting certificates and actlvely suporvising the cooperatives, I
am not confident that her Office would have the resources necessary (0 perform that function, I
criticized last year's bill, for instance, because it would have required my Office to conduct a
detailed and complex review of the benefits of a particular healthcare cooperative arrangement
within only 90 days of receiving an application. This yeat’s proposed substitute bill would
requite the Healthcare Advocate to make & decision within 20 business days,

My Office has expetience in complex antitrest investigations. A recently concluded
investigation of the competitive impact of a proposed hospital imerger in Connecticut took well
over a year and inoluded interviews of stakeholders, the study of hospital financlal and planning
documents and significant support from economists at the FTC, These are resource and time-
infensive investigations, This bill would require a statc agency with no antitrost cxpertise and
insufficient time and resoutces to both: (n) conduct the prerequisite analysis necessaty to identify
and supervise the potential competitive and anticompetitive implications of a proposed
cooperative; and (b) actively monitor and supervise the cooporatives, As you know, the
Healtheate Advocato's mission is to assist consumers with health care issues through the
establishment of effective outroach programs and the development of communications related (o
consumer rights and responsibilities as members of healtheare plans. Simply put, that office
lacks the staff and experlise to conduct a complicated and ongoing antitrust analysis of the type
contemplated by this bill,




Lastly, even if the legislature decided to provide the Healthcare Advocate with the
resources necessary to perform the functions contemplated by the proposal, there would be
significant and ongoing fiscal implications for the State above and beyond the potential costs
associated with increased healtheare costs. In 2011, the Office of Fiscal Analysis ("OFA”)
considered the likely fiscal impact of a similar proposal. A copy of the 2011 OFA Fiscal Nole
for HB 6343 (2011) is attached to my testimony. At that time, the OFA concluded that the bill
would resutt “in an estimated annual cost of $663,108 for four attorneys, one paralegal and one
health care analyst in the Attorney General’s office (AG) to cerfify and ovorsee authorized
cooperative health care arrangements, This cost “would continue into the future subject to
inflation and any violations of the bill’s provisions,” Moving these responsibilities to the
Healthcare Advocate, which lacks the antitrust expertise of my Office, does nothing to diminish
the anticipated costs. Rather, it would likely incrense those expenses far beyond the $1,0600.00
filing fee provided for under the proposed substitute bill.

For ail of these reasons, 1 urge the Committee not to act favorably upon this proposal at
this time. Thank you once again for the opportunity fo testify about this proposal,
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Good nftatnoon Senalor Prague, Represertativa Zalaskl, and members of the Commlites,
I apprectate the opportunity to testify abgut SB 182, 41 Aci Coneerning Cooperative Healtheare
Arvangements, While Tunderstand sud 8 vathl th the cencarns of the proponents of this
bill, I have serlous resorvatlons about the proposal from both a legal and fiseal perspective,

If enaoted, this bill would permit otherwlse unafiiliated physiclans and other henitheare
providets in the Stale, upon receiving a wooriifionto of public advantage” from tho Offic of the
Altorney Cloncral, fo enfex Info “oooporative aiangements” for a varlety of purposes, Inchuding
to negotiate “fees, prloss or tates with managed onre organizations,” By ils terms, the bill
exempts such atrangements from state antHrust lnws, It also putports o oreato A state regulalory
scheme almed at providing such avcangomeonts with & “safo harbor” from fedoral antliwust laws

undor the “state-action” doctrine.

I 2011, an idontfeal proposal, HB 6343, was ralsed and acted favorably upon by the
Judiclary Commltteo, Subsequently, the Co-Chats and Ranking Membars of the Judiciary
Commiftee contacted reprosontatives of the Pedoral Trado Commisslon (the “IFTC) to fnqulte
about the legality nud likety compotitive impat of the propusal, In response, the FTC provided a
dotatled written response outllning the agency’s concomns that the proposad biti would be “likaly
1o load to dramatloally Inoreased costs and decrensed aooess fo health care for Conneetiout
consomers.” Tn nddition, the FTC warned tht the proposal likoly would not create immunity
from Fedoral antitrust Jaws, A copy of the FTC's letter Is nttached lo this testimony,

[ share {ho FTC?s view that this proposal falls to moel the test for “state-action” fmmunity
from the federal anttirust Jaws, Under tho Judiolaily-created “stato aotlon” immunity doetrine, a
state may ovettide the national policy favorlng competition only whete it exprossly decides to
govern aspecls of its cconomy by stale regulation rather than market forces, A state may not
simply authotize privato patties to violate tho antltrust laws, See Parker v, Brown, 317 U.S, 341,
351 (1943). Instead, it must potnally substitute His own aotive control for the discipiine that
compotition would otherwise provide, Tns ordor to meet the requisite eleronts of the stale aclion
doctrine, therefore, (1) the stato leglslature must clonily artlonlato a pottoy to displace
gompoetition with rogulation, and (2) stato officlals must aotivoly supervise the private
antloompetitive conduct, See Callfornia Retall Liguor Dealers Assn, v. Midoel dhuntinum, Ine,

445 1.8, 92 (1980),




The first prong, the clear artioulation requirement, sorves to ensure that the state has
anthorized departures from free market competition, Most often, articulation can be found
{hrough an oxpress statutory provision that permits, bt does not compel, antleompeitive
conduot, Southern Motor Carrlers Rate Conferetice v, United States, 471 U8, 48 (1985), Broad
granis of awthorlty will not satisfy the olear artioulation requitement, Tho proposed bill doos not
inchude a olearty attlonlated state polioy to displace competition with regulation. As a sosult, it
likoly fafls to meot the first prong of the Midea tost.

Nor doos the proposed bill likely satlsty the second prong of the state-agtlon Toownity
dootiine. This second prong, Mideal's active supervision requiroment, ensures that the stato
notlon defense “will sholtey only the puitloular anticompetitive acts of prlvate partios that, In the
Judgment of the State, actually Quther state rogulatory polivies.” Patrick v. Burgel, 486 1.5, 94,
100-01 (1988), Henco, In order foy state supervision to bo adequate for slate netion purposes,
state officials must “exorolse ullimate control ovor the ohallenged antleompelitive sonduet.” Jd.
at 101, The Supreme Court has made it clear that the aotlve supervision standavd is & tigorous
ong, deslgned to ensure that “tho Slate effectlvely has made [the challenged] conduot 1ty own,"
T ot 106. Aotivo supervision requires that the state oxstolse “sufficlent Independent judgmont
and control 5o that the detatls of the rates or prices have been astablished as a produot of
deliberate stale Intervention, not simply by agicemont among ptivate parties.” Foderal Trade
Commission v, Tieor Title Insuranoe Co,, 504 .S, 621, 634-35 (1992).

The prosent proposal sequires iy Offico to vondwet a review and meke 8 detorinination
about the benefiis of a partioular healthoare coopetaitve arrangoment within 90 days of recelving
an appiloation and limits ongolng suporvision to reviow!ng annual toports submitted by the
oooperative arrangemonts duiing tho fltst theco yenss of any such arrangoments, Glven the
highly complex natwie of the subject mattor involved and the speolalized oxpetiise required,
Inolucling ceonomist support, the construot proposed In the bill doos not allow my Office the timo
and resources necessary to conduet 4 thorough investigatlon into the competitive jmplications of
an application and, thus, Is not an adequato platform of continuing regulation, Asd rosulf, and as
the FTC observed last yonr, the proposed bill likely fails to satisty Mideal's active supervision

prong,

In addition to these slgnifioant legal Issuos, this bifl atso would place enormous strains on
the slreadly Himited resources of my Office, Tn 2011, the Office of Fiscal Analysls ("OFA")
considered the likely fisoal Impact of the bitl, A copy of the 2011 OFA Figoat Note for HB 6343
{s attached to my testimony, The OFA stated that the bitl would result “in an estimated annugl
cost of $663,108 for fout atforneys, one paralogel and ot health care analyst in the Attorney
General's office (AQ) to cortify and overseo authotized cooperative health oars arrangoments,
This cost noludes $455,000 In Personal Seryicos, $25,000 in Othor Bxpenses, $75,000 in
consultant feos and $108,108 to provide fringe bonofits” This cost “would continue inta the
future subjoot to Inflation and any violatlons of the bill's provisions.” The $100 filing feo would

do Hitle to dofiay such costs,

In light of the State's cutrent fisoal ontlook, it is highty nnfikely that the loglslature will
be able to provide my Office with the necessary resources fo Implement fhis proposal, Absent
those addliional resouroes, our anfifrust Jawyers wonld need 1o devote a substantial amount of




tholr time and effort to evalvating and supervising the healtheare coopelative arrangements
contemplated by this bill

Our Antitrust Depariment is responsible for some of my Office’s most Important cases
and lavgest monetaty yecovertes, Since 2005, they have conduoted hvestigations in a number of
complox Jndustrios, Inoluding financial servioss, fiealtheare, Inswrance and pharmaceuticals,
Those Investigations havo rosulled In substantlal recovetios for consumors and the State of
Connectlout, Settlements with five insurunce brokers, for instance, brought $3,5 milllon In
rostitution to Conneotiont conswmers and an additional $354,000 In otvil penalios, whioh was
paid direotly to the general fund. Sepaate sctilemonts with elght insurance onrilers rosulied In
aggregate xestitution of almost $300 million to consumors natlonwids and an sdditional $35.5
milllon Ja clvll penaltles pad to the State of Conneotiout’s general fond, In the {ast fourteon
months, my Office Jod the Invostigtion and sventual settioment with five financlal institutions
fhat havo patd approximately $350 miiion in conneciion wiih our angolng jolnt, nationwide
snvostigation Into the muniolpal bond dexivatives Industey,

At the present time, our Antltrust Department s comprised of Just six full-tline and thres
part-time attormoys, Devoting four of these full4ime attormeys lo (he aottylties contemplated by
this proposal, which would equate to two-thixds of the full-tine attorneys ourrently assignad to
{hat depattment, would severoly undermine my Office’s ability to continne enforelng the State’s

antlirust lows,

Tor all of these reasons, T urge the Cominitteo not to act fuvorably upon this proposal at
(his time. Thank you once again for the opporfunity to festify about this proposal. 1 would be
happy to auswer any questlons you may have,
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HB-6343
CONCERNING COOPRRATIVE HEALTH CARE ARRANGEMENTS,
QFA Fisoal Note

State Impact:
Agency Affocted Pund-Bffot FYie$ Y138
Attorney General GF - Coal 554,000 45,000
Comptroller Mise, Accounts GF - Cost 108,108 108,108
(rnge Benafita)!
Attornay Genaral; Consitmar Various Funds - |fLess than 506,000 1,083 than 50,000
Profaction, Dapt, Ravenue Galn
Camplroller Mise, Accounts GY & 'TT < Potentialll Tndotorminate §| Indetorminate
(Tringe Benafits)’ Coat
Bocial Services; Dept, QP - Potential Costil Indetarminate || Tndatorminate

Nate: GI=General Pund; TR=Transporlation Fund

Munlolpal impact!

Municipalttlos Rffect | ;12 § ' Y138
Varlots Munielpalitiea Potentinl Cost Tndefarmhmte Indeterminnte
Explanation )

hitpi/fwwerncgaotgov/201 1/FN2OY 1HB-06343-R000646-FN.iitm 202712012
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The bill results In an estlmated annual cost of $663,108 for four attorneys, ohe pa'ralegal
and one health care analyat in the Altorney General's office (AG) to cortify and oversee
authorized cooperative health care arrangements, This cost includes $455,000 in Personal
Services, $25,000 In Other Bxpenses, 476,000 in consultant fees and $108,108 to provides
fringe benefits, These employeca would be necessaty (o yoview these atrangements and
lssue written declslons approving or denying applications for certiflcaten of publie
advantage, which authorize health care providers to engage In conduet that could lessen
health care competitlon, Heaxings may be necessary {0 obtain background Information.
In addition, the AG must actively supervise authorized cooparative health care
anangements and review annual reports submitted by parties to authorized cooperative
health care arrangements, It is antlelpated that In excess of ten cooperative arrangements

may oeeur,

The bill xesults in a potentlal xevenue gain of eys than $50,000 as it requires managed
cave companies to negotiate in good faith with health care providers holding a cortificate
of pubHe advantage Jssued by the AG, A company that falls to do so faces 8 daily $25,000

civll fine and is in violation of the state's Unfalr Trade Practlces Act,

The state putchases healthcate services from insurers for Individuals served by Medleaid
and the state employes health plan, To fhe oxtont that the bill Increases the cost of

roviders for which Instirers procure services from, there may be an Inereased cost to the
state, Tn addition, for the same reason identified, there may be an increased cost t0

municipatities to provide healtheate to the populations they setve,

The Out Years

The annwalized ongolng flacal impact identified above would continue into the future

gubject to inflation and any violations of the bilfs provisions,

} The fiinge boneflt cosle for most stale employeea are budgeted centraffy in accounts administered by the
Comptroller, Tho estimated yion~pension fringe benefit cost assoclated with peraonnel changes i 23, 76% of

pagrol] In BY 12 and FY 13, In addition, thete could be an Impact to polentinl Uabllity foy

penslon funcls,

http:/fwww.ogn.ct.gov/ZD! HIFN/201 1HR-06343-RO00646-FN.him

tha applicable stale
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Duseau of Brosomls
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June 8, 2011

Senators Brie D, Coloman and John A, Kissel
Reprosontatlves Cerald Fox and John W, Hethorlnglon
Conncotieut Genotal Assembly

Rootn 2500 L.O.B,

300 Capltol Avenuo

Hatford, CT 06106-1591

Doar Sonators Colerman and Kissel and Representntivos Fox and Hethorington:

The slaffs of the Fedoral Trado Commisslon's Offico of Polley Plnnlug, Bureny
of Compotitlon, and Bureaw of weonomlos' are pleased to respond fo yout roquost for
coraments on tho antrust provisions of House Bill No, 6343 (“H.B, 6343”7 or “tho BIM.
The Bill, among other things, intends to exompt health vare providor-mempbers of
carllfied “oooporative arangemonts'” from stado and fedoral antitrust Iaws.” The
oxomption 1s atmed al-immunizing a cooperative’s cotraol nogotlations with managed
oite organizations, bul appoats 1o oxtond to a broad range of other actlvitlos as woll, We
aro yory congorned that the antlirst provisions of the Bill, If enaoted, are likely fo fead to
dramniliontly Inoreased cosls and doorsasod aovoss to heallh oaro for Conneotiont
consnmers. ‘The roview provisions In the Bill appoar wnlikely to provent theso harmful

offaols,

The Biit ts not needed to allow procompotiilye cooperative aotivitles by healih
onve providers because anlltrost [ aready pormatis collaborations {hai benofit
gonsumora, To the extent that ¥LB, 6343 is dosigned to authorlze conduot not alrondy
yormittod under the antltrust Tnws, It threatons to deprive health oare consUMOrS of the
bonefits of compotitlon, Tn additlon, tho rogulatory regimo contemplated by the Bill may
be nsuffiolent to meot the rigorous standnrds yequltad to confor stato action ity
froum tho fedoral antlirnst taws If that s Indeed the Intent of lhe Bill,

17Dl lottor oxpruases tho viows of tho Todorat Trado Commbssion’s Oflloo of Polioy Panning, Burean of
Compelliton, and Burenn of Boonomies, The lotter doss ot nocosshelly veprosont the viows of the TFodernt
‘Trada Commisslon {Commisslon) or of any individual Commissionsr, The Conunission hns, howaever,
voted lo auhorizo siafT to sbmit tieso commonts,

3 Although the BHY oxplioltly grants anttinust hvmunlty only under Conacotiont 16w, for purposos of this
Jotier we rasume thnt the Imasunity is tntended to eatond to fedoral antiirust v as woll. Ses Fown of
Hallle v, Chiy of Eau Clalre, 471 US 34, 42 (1985) {slato Jogielature’s oxpliof sintomont regomnlzing
antloompeillve conduct and axpootntion of antltrust Immunity {s nol nacgssary for sinte notlon doatrine

Immunity te apply)




Intovost and Kxpoifonce of the Foderal Trade Commission

Congress has ohatgoed the Pederal Trade Comunission (“FTC™ ov "Commlssion”)
with enforolng the Foderal Trade Commisslon Ael, which prohiblts unfair methods of
competition and unfalr or decoptive nots or practiees in commerce,” Pursuant o {is
siatutory mandate, the FTC seoks lo kdunfify buslnoss praollees and govornmental
rognlations that may impede competition without also offering countervalling benefits to

CONSUMOTS,

Fenith care competition Is orittenlly Important to the scononty and consumer
welfare. For this renson, antleorapelliive conduct In health care matkets bns long boeen &
koy focug of FTC! aotlvity, The agonoy has brought nurnorous antitiust enforeomont
notlona Involvlng the healih care iudustry.“ Tn addiiton, the Commission and Us staff
have glven tostimony,” lssued reports,” and ohgaged i advoenoy 1o state loglelnturos
regarding varlous aspoets of compotition in the hoalth onre Induatry, Of partlenlar
velevance, the Commisslon and it staff have fong advocnted againgt federal and stato
legislative proposals that would oreate antitrust oxcimptlons for colleelive negotintions by
health onre providers whon such oxetnptions are Iikety to harm consumers.’

3 Paderal Trade Commission Ael, 15 US.C, §45,
4 gee Foderal Tyado Commission, Ovorview of FTC Anllrusi Asllens In Hoalih Care Sorvices and
Produats, Sopt, 2030, avallible at Litpifwsewfogove/1 10128heupdate nd(

$ Se0 Propared Statomont of the Fed, Trado Comm'n Befora the H, Comm, on tho Sudlolary, Subeomm, On
Courly ond Compelltion Polioy, On “Antlirist Bnforeemont s (o Health Caro fndustry,” Do, 1, 2019
Frepared Sintoment of Lhe Fod, Trade Comm'n Boforo the Suboomm, On Conswnet Protcolion, Produot
Safety, and Insuranoe, Comnt, on Commerce, Selenos & Transporiation, On “The Importence of
Compotiton and Antitrust Enforoement {o Lower-Cost, Bigher-Quallty Hoalth Care,” July 16, 2009 {all
tostimontes avalluble ats Myl o b

¢ 8¢ V3D, TRADE COMM'N, EMEROING HRALTH CARB1SSULS! FOLLOW-ON BILOGIO DRuG CoMPETITION
{Jan, 2009 FoD, TRADE COMM'N, PHARMACY BRNGFYT MANAQHERS! QWNRRSHIP OF MANL-ORDER
PHARMAGIES (Aug, 2005); 7, TRART COMM'N AND 1Dp"T OF JUSTICE, TMPROVING FIRALTH CARE! A
1os Op COMPETITION (i, 2004) (nfl roponts avatiably at: htpiffwivy:fo.goy/reporis/lndox.shim).

7 800 BTC Staff Common to the Hon, Blllott Nalshist Consernlig Texas 8,13, 8 to Exontpt Cerl|figd Honllh
Ciro Collnboratives From the Antitrust Laws (May 2011}, FTC SipdT Comunent to Rep, Tom Fammer of the
Minesola Flonss of Ropresentativos Concerilng Minsosota H.Y, N, 120 and Sannto Bl 8.1, Mo. 203 o
Henlth Care Cooperatives (Mnr, 2009); TTC Staff Commont to the Ron, Wiillam J, Solts Concomning Ghlo
Hxeoutive Ordor 2007-238 1o Establish Gollsctive Bargalntng for Home Henlth Core Workers (Fob, 2008);
FTC Staff Comment Bofora the Puorte Rleo Hovis of Reprosontatives Conoprning 8.1, 2190 (o Pormill
Collasitve Baraalning by Henlth Core Broviders (fnn, 2008) (al] advoenoles avallable alt

vy , oncy d 3, See also Lotter 1o Hon, Rene O. Olivolra, Conerning Toxns
Physiofan Colloetive Bargatnting (Mny 1999) (avallablo at Lttty flo,a0v/bely990000,shimy; Prepaved
Statemont of e Fod, Trade Comm'n Before thie H, Comm, on the Judiclary, Congerning H.R, 1304, the
uQuality Hoalth-Care Conlllion Ast of 1999, June 22, 1999, tivattablo at!
hipifswiew.fe.gov/os/1999/06enlhorretostimony.httd.




The Couneetlont Bil

H.B. 6343 allows the establishinent of “cooperative areangomonts” — pgreomonts
among hoalth sare providers - and apparently ftends lo provido thom with an exemption
fyom the antitrust laws upon approval by fhe Conneetlout Attorney General, Thal
immunily would extend fo “sharing, altooating or roforring patlents, personnel,
instraetional programs, suppott servieos or fnollides or medioal, dingnostio or lnboratory
facilitles or procedures, or negoliating foos, prices or rates with managed care
organizatlons, and inoludoes, but is not Hmited lo, & Motger, acqulsition or joint ventre,
The Bill alae prohiblis managed oare organizations from refusing to negotlate “in good
faith? with parties in & cerlified cooporativo arrangomenl, A managed oare organization
ihat violates this prohibition ls subjest to 6 ponally of up to $23,000 per duy,

To quatify as a coopotative arrangemment undor the Bill, the health care providers
st apply for and rocetve a "cortificate of publio advantage” from the Connsotiput
Attornoy General /¢ Tho Aftornoy Genoral’s rovlow of an applioation must consider the
wonefils of the arrangement, Including #enhancemont of the quality of health sorvlges Lo
consumers; galns In oost offleiency of providing hoalth sorvices; tmprovament in
ulllization of and poogss o health soryices and equipment; and avoidance of dupleation
of health resonrces.”! The Attornoy Genoral must compare tivose benoflts against any
disndvantages, Inotuding "the potential reduotion in competitlon; the adverse mpact on
quallty, accoss ov price of health eare soryloos to conswmors; and the avaliability of
arpangemonts thet achiove the same benofils wilh loss vosttlction on competltion,”'* The
Attorney Genoral must then dotormine wheiher the “benofits outwelgh tho disadvaniages”
and approve or deny the appHoation within ninely days of reoolving .

Tho Attorney Genetal is also responsible for averseeing the cooperative

arrangements by reylowing annua! progross voports, " If, through this roviow, tho
Attomey Goneral dotermines lhat the bonsflts of (ho cooporative atrangeront no longor
oulwelgh the disadvanlages, he must hotd a hearing {o delsrming whether to rovoke or
modify the cerlifioate,”” ‘The Atioroy General, howevor, may not "maodify or yovoke a
gortifionte of publio advantage more than thres yoars nftot the Initlal {ssunnee” of the

cortifionto.

—v—r

14,8, 6343 § 1aX(T) (Comn, 2011,
9 H.B, 6343 § 1{e) (Conn, 201 1),

0 51,8, 6343 § ((b) (Conn, 20115
LB, 6343 § 1{0)(2) (Conn, 2011),
" 1,

0 1B, 6343 § 1(e)(1) (Conn, 201 1),
12, 6349 § V()Y (Conn, 201 1),
15 (LR, 6343 § 10)(3) (Conn, 201 1),
¥ 1d,




Tho Likely Lffects of H.B, 6343

The antiimst exomption In tho Bil} is nnaecessary lo promete hoalth eare benoflis
to consumess through cooperative arangements. This s because the antlirust taws
alreary allow procompetlive collaboratlons nmong sompotitors, The Bl which ls
designed to allow goordinated aotivity maong health onre sompotitors beyond that
parmitied by the antitrust laws, posos a substantial risk of consumer harm by Inoreasing
costs, Impoding Inovation, and deorensing ncooss to hoalth eare, Bven with oversight by
the Atlorney Gonexal, that consumer harm may be diffioult to prevent onee a cooperalive

Js certified,

() Thoe Bl Xs Unnecessary {0 Promato Ayrangontents That Will Bouefit
gonsumovg

Fedoral antitvust law alendy permlts jofut aclivity by hoalth oare providers that
benefils consumers, Fitst, even providers' ptloo agreements wre Jawful when reasonably
necossary to oreato offiolonclos (suoh as raduclng fho cost oF improving the quality of
health oate provided to patlents), and have an overall procotpetiiive offect, For
oxamplo, antltiust standards distinguish belwoen offeetivo olinloal intogration among
health oare providers that has the potontial to achleve cost savings and Improve hoalth
onteomos and those provider artangements that exist meroly fo ghve the providers greater
bargaining levorage with health plana, Boil the FTC and s stafl and the U. 8.
Departmont of Justlos have provided subslantial guidancs to providess 10 moke oloar (hat
the antlteust Jaws do not provent honlth oare providers from engaglng In boneflolal
collaborations, 7 'The antitst Javws are deslgned (o slop notions that ralse prleos ot
1hiblt new forms of cotmpotition; they do not bloek activitics that bonefH consumers,
We (horefors hot only see no need for teglslation to suthorle colleotive foo negotlstions
thal would atpuably benefil consuimors, Wo k0 also concorned that any now jeglsiation
yay Instend have the offect of Immunizing agreements among providers, and potontially

farm consurners;

Second, ho antitrast oxemption fs nooded fo permit hanlth care providors lo

17§09, 0., Dep'l of Juistice & Fed, Trrcle Comm®n, Statemens of Antifrist Enforoement Poliey In Health
Care {1996, nyollablo at: I/, fie.gov/bo/ hims TeiStnio
Henll Pariners, e, Letter from Markus Mofor, FTC lo Chdstf Byow, Ober, Kaler, Orlimes & Shriver,
Apri} 13, 2008; Gronter Rochester Independent Practlos Assootntion, e, Lotter from Mirkus Melor, TTC
10 Chyfsti Braun & Join J. Mlles, Qber, Kalor, Grimos & Sheivar, Soplomber 19, 2007, lotiors avaikablo al:
hﬁmwwﬂmwwmﬁyﬁ@u&wk&lﬁ%m&m Sea also Wod, Trade Comm'n & U8, Dop')
of Jsties, Anffiviist Guldelines for Collaborations Among Competftors, Aprh 2000, awvallable an
hijtwysy.fo 04/Rcdolmildelnegndl. Most recontly, the FTC md DOJ rolensod a Joint
statement sxplalning how the vovlowlng amtlirust agenoy Wil enforce 1,8, imlitnes) taws sgalnst fho now
Accouniable Core Organtzatlons — groups of hoplih care providors that, Ifihoy are Tikely to lower gosls and
gause improvemanis in the avallabiilty of hoalth oaro, wilt bo permilted wndor (s Alfordable Care Aot of
2010 to operate, Fed, Trade Comm'n and the Antliuss Division of tho Department of Justloot Propased
Sntonont of Anllimst Bnforcemont Poliey Regnrding Aecountable Caro Organlzalions Fanloinating i 1w
Modlenro Shared Savings Program, available al MWMMMMMMMM&&M
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dHsouss thelr concerns rogarding hoaith plan practioss, whether among {hemgolves or with
henlth plans, We understand that seme supporars of the Bill may be undor the
Inprossion that any such dlseussions would violato the antifrust Inwa. But that Is not the
oase, Honlth oare professionals may, undor oxisting antitrust law, engage In collsetive
advooaey, both fo promote tho Interests of tholr patients and 10 expross tholr oplnions
about otpcr Isstios, such as payment delays, dispute vesolutlon procedures, and other
maters,

(b) Tho BIll Poses 0 Substantial Risk of Congumey Harm

The Bilt Is intended to oxtend atitrust immundty to a broad range of agreownonis
among hoalth care providors to elimlnate corpetiton, Rogardloss of any stated Intent by
a henlth oare provider to fmprove health oave qualily and conlvol costs, the practlos! effeot
of the Bill will bs to oxerapt antleompetitive conduet from antirusl soratiny, Wo think
thls would pose an nhnecsssary aud substantinl tisk of consumer harm,

1t Is well-reoognized that antitrust exempilong voutinely thronten broad conswmer
harra for (he benefit of n fow, The biparttsan Antiirust Wodornizatlon Commitles
obgarved “[tlyploally, antitrust oxempllons cronte cconomio benefits thal flow 1o small,
concontrated Intorost groups, while the costs of tho exemption ara widely disporsed,
usnally passed on fo a Jarge populatlon of conaymers through higher pricos, reduced
ouiput, lower quallty and reduoed innovation,™? The Bill appenrs Intended to shiold
troad range of potenilally anticompetitive conduot from antilivst challenge, Swoh
antlcompelitive eonduot may {nolude cooporative agteoments not o compote with regard
to patients, progedutos, poxsonnol, of suppott gorvicos, agreements on the fees providers
will acvept from hoatih plans, and agreomonts that will have the offoot of ollminatlng

benefiolal competitlon through raerger,

{1 nddition, the BUI's requivemont that managed eme organizalions negotiate with
parties 1o o cpoporative agrocmont — backod up with a potentlal alvil penalty of $25,000
por day for a fatlure lo negotinte “Iny good falth" - compounds (he likely consumer
harm.2 'This requireraent not onlty witl deoreaso fhe Ingentlvos of cooperalives to

——

¥ g 1996 Statements of Antitrist Enforeentont Potfoy In Health Care lsshed by the Gommission and the
Deptirimont of Tustios oxpinty the ways in which antlirst I permits hoallh eare providers o oollaclively
provids bolh fee and non-foo related {nformntion 1o healli ptans, (Dep't of Jusiles & Pod, Trade Comm'n,
Statements of Autfivist Enforeement Polloy In Haalth Care (1996), ayaliablo alt

httpy oy, fl,govibe eoroduduetrygulda/polloyindox i) See afso Letler to Grogoty O Binford
{Rebyrunty 6, 2003} (advlsory opinlen oxplnining 1hat physlelans' propesed formatlon of advoonoy group o
aollost and dissembnate information about healih plan polfoles and progedures, inoluding feos pald 10 loonl
physslans gompared to (bos pald b other aroas, dldd not appoar Hkoly to have antloomypstitive offools), Sso
also Amerloan Modionl Assn, Modol Managed Care Contract {41h £d, 2605), avaitable at hispillywayamo:
asssparg/amnpubloplead/mm/368immes, dth, sdpdl

¥ Antiirust Modomization Commission, Report and Recommendatlons (April 2007) af 335, avalinblo ali
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28 Antitrust Jurlsprodenss recognizoes o phity's long-edtablished right lo sxoralse Hs discrotion over with
whom K denls. Sae United Stafes v, Colgale & Co,, 250 U8, 300, 307 {1919




oompele on price and quality, but also throatons the ablity of heaith plans to offeotively
nse seleotive contraoting, a key mechanism for promoting quality and cost-contalument
gonls, Purthormore, the Inok of olartty surroundlng what constltutes *good falih”
negotiation In this contoxt may diseourage plans from solively pursuing prograrms and
contract terms that would benofit consumers. Moreover, determining Habillly based on a
faflure to negotiate In Ygood faith? could require courls to assess the rensonubleness of
prices and othor torms of deallng, 4 role for whioh thoy are Hl-sulted.”

1t will bo diftioull, if not Impossible, for the Attorney General’s rovlow to proteot
oousumers from the harmul offoots of this loglslation, Fhrst, It ls not olear that the
Attorney Cenoral has the necessary flinds or avallable resourees to sonduot the lype of
fuol-intensive, time-consuming matket analysts noeded to evaluato the compolitivo effeots
of a health oare coopetailve during the certiiteation provess, The lme sliatled for the
Attomoy Genotal’s review 13 llmlted to ninety days and the standards under which the
Altomey Genoral may assess the sooperntives are unclear, Sooond, the Atornesy
Cloneral’s ability to remedy tho harm onused by an anticompetitive sooperative, once
formed), Is imited, The Atlorney Gonoral's oversight relles solely on hig or her review of
& sooporative’s annual “progrosa repart” Moreovor, evon If the Atiorey Genoeral finds a
oonporative acrangomont has eaused consumer fierm, the power o addvess suoh problems
s oltcumsotibod by tho limtted remedy (rovoontion or moditieatlon of gortifiontion) as
woll as the Hmited grownds for excrolslng that remedy. Thus, 1€ cooporative has used lts
mrket power to Inorease prices without covntervailing benefit, there Is no means fo
vemody that harm, Thisd, onco thros years have passed sinee a sooporative’s
cottlfiontion, the Attorney Genoral has ko power to modify or rovoke the purpotiad
antltrust immunity conveyod by the oertifloation, rogardless of the ofroumstances, Ths,
the reviow provisiona will not protool consumers from the Iikely havm orentod by the Bl

Tho Bill Lilely Will Not Cronto State Actlon Imuunity

"The fedloral antitrust immunkty that the Bill appavently pusports lo confer on
oooperative arrangements s offoolive only I the State of Conneolivut has clearly
astioulated an intontion to toplaoe competition In this aroa with a regulntory soheme, and
aotlvely supervises this private conduot?* The notlve supervision test secks fo defermine
swhother tho State has exetolsed sufficlent indepondent judgment and oontrol so that the
dotalls [of the restralnt] have been estnblished ns a produot of defibernte slate
Intorvention, not stmply by agreement among private partios.™ Ag explained by the
Suprome Covrt In Pairick v. Burget, state officlals must “have and exorolse power fo
review partioular nnﬂcom&at!liva sots of private parifes and disapprove those that fall to

naceord whih stato polloy,”

W porlron Comme s, e, v, Lanw Offtoes of Curtls ¥, Trinko, ILP, 540 U,S, 398, 408 (2004,

1 posker v, Brown, 317 U8, 341, 351 (1943); see also Cal. Retal Liguer Dealers Ass'n v, bitdoal
Atuminum, Ina, 145 U.S, 97, 105 (1980},

D Faderal Trade Commission v, Tiear Title Inswraires Co, $04 US. 621, 634 (1992).
M 486 11,8, 04, 101 {1988),




Here, the Stato's reviow proposed under the Bill doos not appoar suffictent to
meet the vequirements of tho state actlon dootrine, Notwithstanding the requirement that
annual progross reports be filed by the health oare providers during the Inltial thres-year
porod, the Bl seomingly would not require State offivials to review partloular contrnota
and foo atrangemonts belweon groups of providers and payors 1o assoss whether they
conport with State poliey gonls (inchding but not fimlted to the goals stated under
seotion 1(0)(2) of the Bill), and to remedy on an ongolng basls sitwations that may violate
those gonls, Notably also, the Bill does not appeat lo mandato any stato monitoring and
review of cooperative arraugoments throe years afler the Inttial lssuance of a covilficate,
As the Supromo Court has made olear, partios olalming stato otlon immunily face high
bar, ‘Tho regulatory progrant proposed by the Bilt appears not lo olear that bar,

Congluglon

Owr analysts of FLB, 6343 suggosts that its passage would pose a significant risk
of inoreased hoalth oaro vosts and deoteased Accoss to oare for Coumoetiont consumors,
The antitrust fmmunity provisions in tbis loglslation are unneocssary and would allow
groups of yrlvate heatth care providers to engago 5 unsuporvised antloontpeliitve
conduot. T sumary, BTC staff ks concerned (hat this loglslation Is Jlkely fo foster
antlcompotltive condnot that ks inoonslstont with fodoral antitrust law and polioy, nnd that
suoh conduol coutd work (o the defriment of Conneotiout health oare consumers,




We appreotate your consideration of thess lssues,

Raespeotfully submitted,
“ .
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASHINGTON, D.C, 20580

Office of Polloy Planning
Bureau of Economiss
Bureau of Competition

June 4, 2013

The Hon, Catherine Osten and the Hon, Peter Tercyak, Co-Chairs

Labor and Public Employees Committee, Connecticut General Assembly
Legistative Office Building, Room 3800

Hartford, CT 06100

Re: Request for Comment on H.B. 6431

Dear Senator Osten and Representative Tercyak:

The staffs of the Federal Trade Commission’s Office of Policy Planning, Bureau
of Competition, and Bureau of Econontics' are pleased to respond to your request for
comment on the pofential competitive impact of Connecticut Flouse Bill 6431, “An Act
Concerning Cooperative Health Care Arrangements,” as amended by LCO Number 6504
(“H,B, 6431" or “the Bill*).2 The Bill provides for the formation of “health care
collaboratives” comprising otherwise independent health care practitioners, The Bill
would authorize these and similar “prospective” entities to jointly negotiate prices and
other terms with health plans, It also attempts to immunize these joint negotiations from
scrutiny under the antitrust laws.

FTC staff recognize that collaborations among physicians and other health care
professionals can be fruitful, At the same time, we writo to express strong concerns that
the Bill is based on inacourate premises about the entitrust laws and the value of
competition among physicians, If enacted, it will very likely benefit only participating
physicians, who seek to enhance their bargaining power in selling their services, while
harming health care competition and health care consumers in Connecticut,

e Pirst, the antitrust laws arc not a barrier to the formation of efficient health
care collaborations that benefit health care consumers, As explained in
extensive guidance issued by the federal Antitrust Agencies, competitor
collaborations — including health care provider collaborations — often are
entirely consistent with the antitrust laws,
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¢ Second, a central purpose of the Bill appears to be to permit physicians to
extract higher reimbursement rates from health plans through joint
negotiations, not to integrate their practices to reduce costs or better
coordinate care for their patients,

"« Third, because procompetitive health care collaborations already are
permissible under the antitrust laws, the Bill's main effect would be to
foster precisely those types of collective negotiations that would not
genorate officiencies and therefore would nof pass muster under the
antitrust laws. The joint negotiations contemplated by the Bill are likely
to lead to increased health care costs and decreased access to health care
services for Connecticut conswmers,

This Bill raises competition concerns similar to those raised by proposals for
“Cooperative Health Care Arrangements” considered in prior sessions of the Connecticut
General Assembly, As you may know, FTC staff reviewed one such bill in 201 1, and
the analysis in that letter (attached) still applies, Connecticut Attorney General George
Jepson’s recent testimony before your committee, in opposition to the Bill as introduced,
reflects many of the same concerns,

1. Interest and Experience of the Federal Trade Commission

Congress has charged the Federal Trade Commission (“FTC" or “Commission”)
with enforcing the Federal Trade Commission Act, which prohibits unfair methods of
competition and unfair or deceptive acts or practices in or affecting commerce,
Competition is at the core of America's sconomy,® and vigorous competition among
sellers in an open marketplace gives consumers the benefits of fower prices, higher
quality goods and services, greater access to goods and services, and innovation,
Pursuant to its statutory mandate, the FTC seeks to identify business practices and
governmental laws and regulations that may impede competition without also providing
countervailing benefits to consumers,

Because of the mportance of health care competition to the economy and
consumer welfare, anticompetitive conduct in health care markets has long been a key
focus of FTC law enforcement,® research,’ and advocacy,'® Of particular relevance, the
Commission and its staff have long advocated against federal and state legislative
proposals that seek to create antitrust exemptions for collective negotiations by health
care providers, as such exemptions are likely to harm consumers."
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II. The Connecticut Bill

As noted above, the Bill (as amended) provides for the formation of “health care
collaboratives” ~ certain collaborations or joint ventures of otherwise independent health
care practitioners.'”> The Bill further provides that any such collaborative, and any
“prospective health cate collaborative,” may jointly negotiate price and other terms with
health plans.” All health plans ~ broadly defined to include any entity, large or small,
“that pays for health care services — would be required to negotiate with such
collaboratives “in good faith,'"® subject to mandatory mediation by a state-designated
megliator should negotiations prove unsuccessful.'® Health plans ~ but not collaboratives
— would be subject to large monetary penalties for failing to negotiate as required,'’
Finally, the Bill appeats to intend that these joint negotiations will ocour unconstrained
by the antitrust laws,'®

III, The Bill Is Unnecessary Because the Antitrust Laws Already Permit
Efficient Health Care Collaborations

A fundamental premise of the Bill is that efficient, procompetitive collaborations
among otherwise independent health care providers are prohibited under the antitrust
laws, to the detriment of heslth care consumers, Testimony by numerous physician
groups supporting the Bill stated, “fedoral antitrust laws prohibit Connecticut physicians
from collective discussions about certain critical aspects of care coordination,” includin%
the kinds of negotiations necessary to form Accountable Cate Organizations (*ACOs™),’
as contemplated by the Patient Protection and Affordable Care Act (ACA”)? This
premise is simply and categorically wrong,

The antitrust laws already recognize, and have long stood for the proposition, that
competitor collaborations can be procompetitive. To assist the business community in
distinguishing between lawful and potentially harmful forms of competitor collaboration,
the FTC and its sister federal antitrust agency, the U.S, Department of Justice (“DOJ”)
(together, “the Antitrust Agencies”), have issued considerable guidance over the years,
Key sources of guidance include the Antitrust Agencies’ general guidelines on
collaborations among competitors,2' as well as joint statements specifically addressing
the application of the antitrust laws to the health care industry, including physician
network joint ventures and other provider collaborations,®* In addition, FTC staff have
issued and made public numerous advisory oginion letters containing detailed analyses of
specific proposed health care collaborations. * These letters have helped the requesting
parties avoid potentially unlawful conduct as they seek to devise new ways of responding
to the demands of the marketplace. They also have provided further guidance to the
health care industry as a whole,

ACOs neither need, nor deserve, special treatment under the antitrust laws, ACOs
are intended to comprise “providers who are jointly held accountable for achicvin%
measurcd quality improvements and reductions in the rate of spending growt R
Antitrust analysis recognizes and takes into account procompetitive effects such as cost
savings and quality improvements, and in this manner is entirely consistent with the goals
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of the ACO program, Many ACOs already have been formed, both for participation in
Medicare’s Shared Savings Program (introduced by the ACA) and for offering services to
commercial markets, In January 2013, the Centers for Medicare and Medicaid Services
(“CMS”) announced that more than 250 ACOs already had been established under ‘its
own programs,” with roughly half being “physician-led organizations that serve fower
than 10,000 beneficiaries,”® Hundreds of additional ACOstype organizations reportedty
have formed outside the Medicare program.?” This empitical evidence belies claims that
antitrust concerns are chilling the development of physician-sponsored ACOs.

The Antitrust Agencles have been closely involved in providing guidance
concerring both Medicare and commercial ACO formation, to ensure that the prospect of
antitrust liability does not impede the formation of beneficial ACOs* As CMS noted in
publishing the finat ACO rules, CMS and the Antitrust Agencies “worked very closely ...
to develop policies to encourage participation and ensure a coordinated and aligned inter-
and intra-agency program implementation,”® On the same day the CMS ACO rules were
published, the Antitrust Agenoles released a joint statement explaining their enforcement
policy approach to ACOs “to ensure that health care providers have the antitrust clarity
and guidance needed to form procompetitive ACOs that participate in both Medicare and
commercial markets,” *® In addition, the FTC/DOJ ACO policy statement establishes a
process for newly formed ACOs to seek expedited antitrust guidance if they are
concerned about potential antitrust exposure.’® As of April 2013, two provider groups
had availed themselves of this option’? The Antitrust Agencics continue to engage in
interagency collaboration, as well as consultation with physician groups and other
stakoholders,*

Thus, the antitrust laws do not stand in the way of henlth cere providers in
Connecticut who form ACOs or other collaborative arrangements that are likely to reduce
costs and benefit health care consumers through improved efficlency and improved
coordination of care.

IV, Conferring Additional Bargaining Power on Groups of Otherwise
Competing Physiclans Poses a Substantial Risk of Consumer Harm

Glven that efficlent collaborations among health care providers already are
consistent with the antitrust laws, FTC staff are concerned that the Bill will only serve to
encourage conduct that likely would not pass muster under the antitrust laws because it
would reduce competition, raise prices, and provide relatively small or no benefits to
consumers, Any effort to shield such harmful conduct from antitrust enforcement —
including attempts to confer state action immunity — is likely to harm Connectiout health
care consumers,

In its 2007 report, the bipartisan Antitrust Modernization Commission succinetly
stated a widely recognized proposition: “{t]ypically, antitrust exemptions create cconomic
benefits that flow to small, concentrated interest groups, while the costs of the exemption
are widely dispersed, usually passed on to & large population of consumers through
higher prices, reduced output, lower quality and reduced innovation,”** In other words,
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antitrust exemptions threaten broad consumer harm while benefitting only certain market
participants,

Yet, health ¢are providers repeatedly have sought antitrust immunity for various
forms of joint conduct, including agreements on the prices they will aceept from payers,
asserting that immunity for joint bargaining is necessary to “level the playing field” so
that providers can create and exercise countervailing market power.>® In a 2004 report on
health care competition, the Antitrust Agencies jointly responded to and countered this
argument: ‘

Some physicians have lobbied heavily for an antitrust exemption to allow
independent physicians to bargain collectively. They argue that payors
have market power, and that collective bargaining will enable physicians
to exercise countervailing market power. The Agencies have consistently
opposed these exemptions, because they are likely to harm consumers by
increasing costs without improving quality of care, The Congressional
Budget Office estimated that proposed federal legislation to exempt
physicians from antitrust serutiny would increase expenditures on private
health insurance by 2.6 percent and inorease direct federal spending on
health care programs such as Medicatd by $11.3 billion.*®

The Bill under consideration in Connecticut arguably would permit precisely this
form of anticompetitive bargaining between independent health care providers,

V. Antitrust Exemptions That Immunize Otherwise Anticompetitive Conduct
Pose a Substantial Risk of Consumer Harm and Are Disfavored

The U.S. Supreme Court recently reiterated its long-standing position that, “oiven
the antitrust laws' values of free enterprise and economic competition, ‘state-action
immunity is disfavored.””® This principle applies with equal force in the health care
industry, where consumers benefit from vigorous competition, and where anticompelitive
conduct can cause significant harm.*®  As discussed above, antitrust law permits many
forms of procompetitive collaborations among health care providers. Antitrust laws also
serve the important function of protecting health care consumers from pernicious forms
of joint conduct, which is why antitrust immunity for otherwise-anticompetitive provider
collaborations is likely to harm consumers. Given the substantial risk that the Bill will
encourage the formation of inefficient and anticompetitive collaborations among health
care providers, we urge Connecticut legislators not to attempt to shield them from the
antifrust laws by attempting to invoke the state action doctrine,

Conclusion

Our analysis of H.B, 6431, as amended, suggests that its pussage would pose a
significant risk of harm to Connecticut consumers, The Bill's attempt to confer antitrust
immunity is unnecessary for legitimate collaborations and, if effective, would encourage
groups of private health care providers to engage in blatantly anticompetitive conduct, In
summary, FTC staff is concerned that this legislation is likely to foster anticompetitive
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conduct that is inconsistent with federal antitrust law and policy, and that such conduct
could work to the detriment of Connecticut health care consumers,

We appreciate your consideration of these issues.

Respectfully submitted,

O ANA

+ Andrew I, Gavil, Director
Office of Policy Planning

,] 0 Shobrenkal, %3“{'{@

Howard Shelanski, Direotor
Bureau of Economics

(st

Richard A, Feinstein, Director
Bureau of Competition

Attachments

© This letter expresses the views of the Federal Trade Commission's Office of Polioy Planning, Bureau of
Compelition, and Bureau of Economies, The letter does not necessarily represent the views of the Federal
Trade Commission (Commission) or of any individual Commissioner, The Commission has, however,
voted o authorize staff to submit thege comments.

2 ¢ otier from the Hon. Catherine Osten and the Hon. Peter Tercyak, Conncoticut Genera! Assembly, to
Andrew [, Gavll, Director, Office of Polloy Planning, Fed, Trade Comm'n, May 20, 2013,

* FTO Staff Comment to Senaters Coleman and Kissel and Representatives Fox and Hetherington,
Connectiont General Assembly, Concerning Connecticut .B, 6343, Intended To Exempt Members of
Cortified Cooperative Amrangements From the Antitrust Laws (June 2011), avaifable at

o) 0s/2011/06/11 chig.pdf,

4 Testimony of Attomey General George Jepson Before the Comm, on Labor and Pub, Employees (Mar. 5,
2013) (regarding AG’s opposition to H,B, 6431, as introduced); see also Testimony of Attomey General
George Jepson Before the Comm, on Labor and Pub, Employees (Feb, 28, 2012) (rogarding AG’s
opposition to prior “cooperative health care arrangoments” bill, 3.B, 182),
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5 Federal Trade Commission Act, 15 U.8.C, § 45,

¢ Standard Ol Co, v. FTC, 340 U.S, 231, 248 (1951) ("The heart of our national economic policy long has
been faith in the value of competition,”),

T See Nat'l Soc. of Prof, Engineers v. Unifed States, 435 U,8, 679, 695 (1978) (Tho antitrust laws reflect “a
legislative judgment that ultimately competition will produce not only lower prices, but also betier goods
and services, . . , Tho assumption that competition is the best method of allocating resources in & free
market recognizes that all elements of a bargain - quality, service, safety, and durability — and not just the
immediate cost, are favorably affected by tho free opportunity to select among altornative offers.”).

8 See generaily Fed, Trade Comm'n, An Ovetview of FTC Antitrust Actions In Health Care Services and
Products (Mar, 2013), available at bitpi//www.fio.gov/be/healthcare/antitrust/houpdate.pdf; see also Fed,

Trade Comm'n, Compstition in the Health Care Marketplace: Formal Commission Actlons, available at

o/ fio. gov/be/healthear ommissionagtions.htm,

? See, e.z., FED, TRADE COMM'N & U8, DEP"T OF JUSTICE (“DOJ"), IMPROVING HEALTH CARE; A DOSEOF
COMPET{TION (2004), avallable at htipy fle.govireports/healthear 3h

[hereinafier FTC & DOY, IMPROVING HEALTH CARE]. ‘The report was based on, among other things, 27
days of formal hearings on competitive Issucs in health care, an FTC sponsored workshop, independent
rosearch, and the Agencles' snforcement exporience,

1 %TC and staff advocacy may comprise letters or comments addressing specific poticy issues,
Commission or Staff testimony before legislative or regulaiory bodies, amious briefs, or reports, See, e.g,
FTC Staff Letter to the Honorable Theresa W, Conroy, Connectigut House of Representatives, Concerning
the Likely Competitive Impact of Connectiout House Bili 6391 on Advance Practice Registered Nurses
{"APRNs") {Mar, 2013), avallable at hitp/fwww.Re.gov/os/2013/03/1303 19apimeonroy. pdf (competitive
impact of statutorily required “collaborative practice agrecmonty” for nurse practitioners); FTC and DOJ
Written Testimony Before the Illinofs Task Force on Health Planning Reform Concerning Ilinols
Certificato of Need Laws (Sept. 2008), avallable at httpy/fwerw, fie,gov/os/2008/09/¥ 08001 8illgonlaws. pdf;
Brief of the Fod, Trade Comm’n as Amicus Curiae, St, Joseph Abbey, ot al, v, Castille, 712 F.3d 215 (5th
Cir, 2013) (No. 11-30756) (refuting argument that the policies of FTC funeral rule support restrdctions of
sort challenged by petitioner); FTC & DOJ, IMPROVING HEALTH CARE, supra note 9.

U See, e.g,, FTC Staff Commont to Senators Coleman and Kissel and Representatives Fox and
Hetherington, Connectiout General Assembly, supra note 33 FTC Staff Commont to the Hon, Blliott
Naishtat Concerning Texas S.B. 8 to Exempt Certificd Health Care Collaboratives From the Antitrust Laws
(May 2011), available at htip://vewy.fie.gov/os/2011/05/1 105texaghealtheare.pdf} 1T'C Staff Comment to
Rep. Tom Emmor of the Minnesota House of Representatives Concerning Minnesota H,F, No, 120 and
Senate Bill 8.F, No, 203 on Health Care Cooperatives (Mar, 2009), avaflable at
http://www.fte.goviopp/adyocacy/V090003.pdf; FTC Staff Comment to the Hon, Willlam J. Seltz
Concerning Ohio Excoutive Order 2007-238 to Establish Collective Bargaining for Home Health Care
Workers (Feb, 2008), available at http:f/www, fe.gov/os/2008/02/Y08000 1 homecarepdf; FTC Staff
Comment Before the Puerto Rico House of Representatives Concerning 8.B. 2190 to Permit Colleclive
Bargaining by Health Care Providers (Jan, 2008); available at

http:t/wwyz.fic. gov/os/2008/02/y080003puerto.pdf (all advocacies avallable at
: oV dyooacy d

htm), See also Prepared Statement of the Ped. Trade Comm’n
Before the H, Comm, on the Judlofary, Subcomm, on Intellectunl Proporty, Competition, and the Internot
Concerning H.R, 1946, the "Preserving Our Hometown Independent Pharmaoles Act of 2011," Mar, 29,

2012, avatlable at hﬁp'.ﬂm.Ilg.ggy[ggzlesiimgnyjlzgggggjnmagﬂestimony.pdf,
2H.B, 6431 §§ 1-2,
B, at § 2(a).

14, at § 1(4) (““Health plan’ means an entity that pays for health care gervices, including, but not limited
to, commerclal health Insurance plans, self-Insurance plans, health maintenance organizations, managed
care organizations, as defined In sectlon 38a-478 of the general statules, or any insurer or corporation
subject o the insurance laws of this state."),
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¥ rd, at § 4(d)1).

 1d. a1 § 4(b), (B)(1)-(3).
T 1d, at § 4(d)(1)-(2) (providing that clvil penalties up to $25,000 per day, per each distinot violation, may
apply to any health plan that violates pertinent provisions), .

'® 1. at §2(a) (stipulating that joint negotiations may take place “[njotwithstanding the antitrust laws"),
The ralsed bill purports “[t]o permit health care providers to enter into cooperative arrangements that would
not be subjoct to certaln antltrust laws,” Conn, Gen. Assembly, Ralsed H.B. No. 6431, Session Year 2013,

avatlable at

hup'ﬁﬂﬂ,ggg,gt,gog[gsp[ggnbi]ls!atus/ogabi!tstatus.gsp}selﬂill;ypemBill&bill num=HB 6431 &which_ve

ar=2013#, According to an analysls by the General Assembly’s Office of Leglslative Research, the Bill
would, at the least, “gonoratly exempt [approved collaborativos) from state antitrust laws.” Conn, Gen,
Asembly OLR Bill Analysis, available at hitp:/fwww.cga.ct.gov/2013/BA/2013HB-06431-R000217-
BAhtm,

 Conn, State Medicat Soc’y, Am, Coll, Surgeons Conn. Chapter, Am. Coll, Physiclans Conn. Chapter,
Conn, Orihiopaedic Soc'y, Conn. Soc'y of Eye Physicians, Conn, Dermatology & Dermatologic Surgery
Soc'y, Conn, ENT Soc'y, & Conn. Urology Soc'y, Testimony in Support of House BHE 6431 An Act
Concerning Cooperative Health Care Arrangements, Presented to the Labor & Pub. Employees Comm,
(Mar. 5, 2013).

 pub, L. No. 111-148, § 3022, 14 Stat, 119, 395 (“Affordable Care Act®),

% Fed, Trade Comm'n & U.S. Dep't of Justice, Antitrust Guidslines for Collaborations Among
Competitors (Apr, 2000), avallable af hitp:/ fic.gov/os/2000/04/fcdojguldeline

2 ped, Trade Comm’n & U,S, Dop't of Justlce Statements of Antitrust Enforcement Polloy In Health Care
(1996), avatlable at hitp://srww, fie.gov/bo/healthoare/industryguide/pollcy/index him, See, e.g. id at
Statement 8 (physlolan network jolnt ventures), Statoment 7 (joint purchasing arrangements among
providers of health care services), and Statement 6 (provider participation in exchanges of price and cost

Information),

? See, e.g., Lotter from Markus H, Meler, Fed. Trade Comm'n to Michael E. Joseph, Esq., MoAfee & Taf,
Ret Norman PHO Advisory Opinion, Peb, 13, 2013, avallable at

hitpy/fwyew.fte. gov/os/2013/02/130213normanphoadvltr.pdf; Letter from Markus H. Meler, FTC to Christl

Braun, Ober, Kaler, Grimes & Shriver, Re; TriState Health Partners, Ino, Advisory Opinlon, Apr, 13, 2009,
avallable at http:/fwww. fie.govios/closings/staff/090 tateaoletter.pdf; Letter from Markus Meler,
FIC to Christi Braun & John J. Miles, Ober, Kater, Grimes & Shriver, Re; Greator Rochester independont
Practice Association, Inc. Advisory Opinion, Sept, 17, 2007, avaifable at

hitps/fwww. fio. govibo/adops/pripa.pdf.
# Mark McClellan et al., 4 National Strategy to Put Accountable Care into Practice, 29 HEALTH AFFAIRS
982, 982 (2010).

» Ctrs, Medloare & Medicaid Serva,, Press Release, More Doctors, Hospitals Pariner to Coordinate Care

Jor People with Medleare (Jan. 10, 2013), avalluble af
k i edin/pressirelense.asp &checkDate=&chec

KK ey=&srehType~!&numDays=3500&srchOpt=0&stchDala=&keyword Type=All&ohkNewsType=1%2C
+2%2CH3%2CH2CH & infPage=&showAll=&pYear=&yoar—=&dese=&ecboOrder=date,

% 1d. n addition, “[a]pproximately 20 percent of ACOs Include community health conters, rural health
olinics and critical access hospitals that serve low-income and rural communities.”” Id.

¥ For oxample, David Mubhlestein has estimated “428 total ACOs now existing in 49 states,” David
Muhlestein, Continned Growth of Publie and Private Accountable Care Organizations, HBALTH AFFAIRS
B1.oa (Feb, 19, 2013) (vounting, e.g., ACOs formed solely on the private side and thuse negotiated directly
with state Medicald programs), available at hitp://healthaffalrs.org/blog/2013/02/19/continued-growth-of-

public-and-prlvate-accountable.care-organizations/; ¢ff McCletlan et al., supra note 24, at 983 (describing

NumPesPage=10
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diverse ACOs including, as of 2010, a Brookings/Dartmouth Accountable Care Coilaborative comprising
“approximately sixty provider systems across the country.”),

B See generally Susan 8, DeSantl, 4CO Antitrust Guidelines: Coordination Among Federal Agencles, 11-2
ANTITRUST SOURCE 1 (pec, 2011),

 Dep't Health & Human Servs,, Ctrs. Medicare & Medicaid Servs, (“CMS”), 42 CFR Part 425, Medicars
Program; Medicare Shared Savings Program! Accountable Care Organizations (Fingl Rule), 76 Fed, Reg.
67802, 67804 (Nov, 2, 2011},

 Fed, Trade Comm'n & U.S. Dop't. of Justlce Worklng Group Issues Summary of Activities Since
October 201 1 Releass of ACO Antitrust Enforcement Policy (Apr, 10, 2013), avallable at

hitp;/fwww, fic, gov/be/healthoare/aco/mssp-summary.pdf, ‘The policy statement itself is, Ted, Trade
Comm’n and U.8, Dep’t of Justice: Statement of Antltrust Enforcement Polloy Regarding Accountable
Care Organizations Partioipating fn the Medicaro Shared Savings Program, 76 Fed, Reg, 67026 (Oct. 28,
2011) fherelnafter FTC/DOJ ACO Polioy Statement] (explaining Agenoy views on operations of ACOs in
private health care markets as well as the Medicare Shared Savings Program).

N FTC/DOJ ACO Policy Statement, supra note 30, at 67030-31.
% pod, Trade Comm’n & U.S, Dep't. of Justice Working Group Issues Summary, supra note 30,

N The CMS finat rule, and the FTC/DOJ policy statement, followed extensive research and consultation by
fiio agencles with key stakeholders in the health care community, For example, in 2010, the FTC, CMS,
and HHS Jointly sponsored a public workshop to explore ACO-related Issues, with formal participation by
physician groups, payers, institutlonat providers, regulators, and academies, among others, and with written
comments solicited from the publio at large. Information regarding the “Workshop Regarding Accountable
Care Organizations and ImpHcations Regarding Antitrust, Physican Self-Reforral, Anti-Kickback and Clvil
Monetary Penalty Laws,” held at CMS on Oct. 5, 2010, with links to the agenda, publle comments, and
workshop transcripts, can be found at httpu/www, fie.gov/opp/workshops/aco/index shimifwebeast. The
Commission held a second public workshop to explore ACO formation lssues — Including issucs ralsed by
the proposed FTC/DOJ ACO policy statement — In May 2011, Information regarding the FTC's May 9,
2011 workshap, “Another Dose of Competition: Accountable Care Organizations and Antitrust,” can be

found at http://www.ftc,goviopp/workshopsiace2/index.shtml,

¥ ANTITRUST MODERNIZATION COMM'™N, REPORT AND RECOMMENDATIONS 335 (2007), avallable at
hittp:#/govin fo.library.unt.edw/ame/report_recommendation/ame final_report.pdf,

¥ Iy general, the Supreme Court has flatly rejected the notion that members of the learned professions
should be free from antltrust scrutiny: “The nature of an occupation, standing atone, does not provide
sanctuary from the Sherman Act . . , nor Is the public-service aspect of professional practice controliing in
determining whether § 1 includes professions.” Goldfarb v. Va. State Bar, 421 U.S, 773, 7187 (1975); see
also Nai'l Soc’y Prof’l Engineers, 435 U.S, 679, 695 (1978) (Supreme Court rejection of argument that
competition itsolf poses & “potential threat . . . to the public safety®); FTC v, Indlana Fed'n of Dentlsls, 476
1.8, 447 (1986).

% BTC & DOJ, IMPROVING HEALTH CARS, stpra note 9, at 14, For example, a recont FTC enforcement
actlon concerned “an agreement among cight Independent nephrologlsts in southwestern Puerto Rico to fix
the prices and the conditions under which they would participate in *Mi Salud,” the Commonweaith of
Puerto Rico’s Medloald program for providing healthcare services to indigent residents. In furtherance of
tholr conspiracy, Respondents colleotively terminated thelr participation In the Mi Salud program in
southwestern Puerto Rioo after the program's regional administrator , . , refused to accede to Respondents’
demands to restore a cut in reimbursements for cerlain pationts eligible for benefits under both Medloare
and Mi Salud (“dual eligibles™). After Respondents terminated their service agreowments with Humana, they
refused to treat any of Humana's Mi Salud pattents.” In the Matter of Praxedes B, Alvarez Santlago, M.D,,
Danlel Pérez Brisebois, M.D,, Jorge Gritlasca Palou, M.D,, Rafaet Garcla Nieves, M.D,, Francis M,
Vézquez Roura, M.D,, Angel B, Rivera Santos, M.D,, Cosme D, Santos Torres, M.D., and Juan L. Vilaré
Chardén, M.D., FTC File No. 121-0098, C-4402 (Complaint), 2 (May 3, 2013), available at
Jife.povios/caselist/1 2 10098/130503pmephrofogistsernpt.pdf,
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*In addition, the asymmetric "good falth* negotiation requirement and threat of very large fines,
appleable to all health plans, large and smail (swpra note 17), will likely decrease the Incentives of
cooperatives to compete on price and quality, 1t will also likely impede the ability of health plans to use
seleclive contracting, a key mechanism for promoting quality and cost-containment goats,

% FTC v. Phoebe Putney Health System, Inc,, 133 8, Ct, 1003, 1010 (2013) (quoting FTC v. Ticor Title
Ins, Co,, 504 U, S. 621, 636 (1992)); see also North Carolina State Bd, of Dsntal Bxaminers v, FTC, No.
121172 (4th Cir. May 31, 2013) (no state action immunity for dental board that sought to exclude non-
dentlst competitors In teeth whitening services),

¥ FIC v, Phoebe Pumney, 133 8, Ct. at 1015 (state legisiature's objective of improving access to affordable
health care does not loglcally suggest contemplation of anticompetitive means, and “restrictions [imposed
upon hospital authorities] should be read to suggest more modest alms.”). As the U.S, Court of Appeals for
the Fourth Clirouit has observed, “[florewamed by tho [Supreme Court's] decislon in Natlonal Soclety of
Prafessional Engineers . . . that It s not the function of a group of professionals to decide that competition
s not benefiolal Int thelr line of work, we are not inclined to condone anticompetitive conduct upon an
Incantation of ‘good medical practice,”™ Virginla Acad. of Clinical Psychologists v. Blue Shield of
Virginia, 624 .24 476, 485 (4th Clr. 1980).
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I Introduetion

Good evening, Thank you to Erika Amarante and Bob Langer for inviting me to
participate in this event. 1am delighted to speak to you today about the Federal Trade
Commission’s recent efforts to protect competition and consumer welfare in two overlapping
sectors of the U.S. economy: the health care sector and the technology sector, Each of these
seotors represents a significant portion of the U.8, economy. Together, they comprise many key
areas of innovation and change in private commerce, as well as central areas of concern for
pollcy makers, 1want to talk about some of the work that my agency has done in these two
areas, as well as some issues where they intersect in health information fechnology and

telemedicine,

As you know, the U,S, health care sector is undergoing a non-trivial amount of change

' The views expressed in these remarks are my own and do not necessarily reflect the views of the Commission or
any other Commissioner, T would like to thank Dantel J, Gliman for his assistance in preparing this speech,




with the passage of the Patient Protection and Affordable Care Act,? which reaches far beyond
the hotly discussed topics of the health care exchanges and the web site. Partly due to the
Affordable Care Act, the health care sector has seen a significant amount of consolldation
among hospital systems and among physician groups, as well as combinations of hospitals and
physician groups. On the tech side, under the American Recovery and Reinvestment Act of
2009, the Centers for Medicare and Medicaid Services (CMS) has already spent more than $19
billion on electronic health records, or “e-HRs,” including incentive payments to encourage
health care provide‘rs and professionals to Implement e-HR systems.® As they say in
Washington, a billion here, a billion there, But, it is not just real money af issue, It is spending
and regulation that affects the shape of tech markets and health care practice, affects the
infegration of health care providers and health care information, and implicates standard-setting,
payment, privacy, dafa security, and many other issues in the health and health-tech sectors.
Because of the importance of health care competition to the economy and consumer
welfare, anticompetitive conduct and regulation in health care markets has long been a key focus
of FTC law enforcement, research, and advocacy. Tﬁe FTC has investigated and litigated
antitrust cases in markets across the country involving hospitals, physicians, pharmaceuticals,

and other health care goods and services.” We regularly issue informal advisory opinions on the

2 pyb, L. No. 111-148, 124 Stat, 119 (2010), gnended by Health Care and Tducation Reconciliation Aet of 2010,
Pub, L. No. 111-152, 124 Stat. 1029 (2010),

3 pyub, L. No. 111-5, 123 Stat, 115 (2009),

4 See Ctrs. for Medicare and Medicaid Servs., HER Incentive Programs: the Latest Monthly Payment and

Reglstration Summary Repert (Dec, 2013), avalfable at htp/www.cms,gov/Regnlations-and-
Guidance/Leglslation/EHR IncentivePrograms/Downlogds/Decerber2013 SummaryReport.pdf,

S See, ¢.g., FED, TRADE COMM’N STAFF, OVERVIEW OF FTC ANTITRUST ACTIONS IN HEALTH CARE SERVICES AND
PRODUCTS (2013), available af liltp:fiwww. fie.zov/bo/healtheare/antitrust/houpdate,pdf; FED, TRADE COoMM'N

STAFF, OVERVIEW OF FTC ANTITRUST ACTIONS IN PHARMACEUTICAL SORVICES AND PRODUCTS {2013), avallable af
hitp:/fwww.fte.govibe/healihea refantitrust/rxupdate,pdf,




application of the antitrust laws to health care markets.® In addition, we have conducted
hearings, undertaken research, and issued reports and policy statements on various issues in
health care competition, ofien in conjunction with the U.S. Department of Justice oon.’

The hearings, research, reports, and other competition policy efforts represent a
distinetive part of the FTC?s statutory mission under the FTC Act and are a crucial complement
to our law enforcement mission, Next month, we are conducting a two-day workshop —
scheduled for March 20 and 21 and open to the public — to examine a range of hoalth care
competition issues, including ones raised by the regulation of health care professionals,
innovations in health care delivery, advances in health care technology, the measurement of
health care quality, and price transparency.’ I would encourage you to attend this workshop, if
you can,

These types of research and education projects play an especially important role in
dynamic Industries, where it is important for the Commission to be apprised of facts on the
ground in a changing landscape and to spot competition and consumer protection issues as they
atise —and not just in hindsight, In those quickly evolving industries, we should always be
mindful of both the fact that the ground may be shifting and the fact that we want it to do exactly

that. We want a law enforcement and regulatory environment that protects consumers against

¢ Information regarding the Commission’s competitlon advisory opinion program is available at
hitpe/fveww. fe.gov/be/advisory.shtm,

? See, e.g., FED, TRADE COMM’N & U,S. DEP"F OF JUSTICE, STATEMENTS OF ANTITRUST ENFORCEMENT POLICY
REGARDING ACCOUNTABLE CARE ORGANIZATIONS PARTICIPATING IN THE MEDICARE SHARED SAVINGS PROGRAM
(2011}, available at httpihyww.fic govfoppface/; FED, TRADE COMM'N & U8, DEP’T OF JUSTICE, IMPROVING
HEALTH CARE: A DOSE OF COMPETITION (2004), avallable at

hitp:/fwwrw fro.pov/reporis/healtheare/040723healthearerpl pdf, U.S. DEPT OF JusTicE & FuD, TRADE COMM'N,
STATEMENTS OF ENFORCEMENT POLICY IN HEALTH CARE (1996), available af
hitp:/vwivfustice,gov/atr/public/guidelines/ L 791 him,

# Information regatding the workshop Is available at http:fwww, fio.povinews-eventsfeyetits-
calendar/2014/03/examining-health-care-competition,




substantial market failure and fraud, but we also want an environment that permits and even
fosters innovation,

It is not surprising, then, that the FTC has pursued these types of policy development
efforts in the tech sector as well as the health care sector, Last November, the FTC held a
workshop on “the Internet of Things” — that Is, all sorts of sensors and other types of telemetry
embedded in physical objects, from watches to cars to medical devices, which are linked throngh
wired and wireless networks using the Internet, We held the workshop to get a better sense of
this emerging space and a better understanding of how to achieve its benefits while reducing
risks to consumers’ privacy,” As someone who has focused on technology policy, T am inspired
by the transformative potential of the Internet of Things, but I am also sensitive to the fact that
the ability to collect large amounts of information and, in some cases, to act on that information
also raises important consumer privacy and data security issues.

Our research in the tech sector continues, as we recently announced a proposal to gather
information on patent assertion entities, or PAES, and other types of entities asserting patents in
the wireless communications sector.’® These entities are also affectionately, or not so
affectionately, referred to as patent trolls by some people, Using our authority under Section
6(b) of the FTC Act,"* which alfows us to obtain information under compulsory process from
market participants and pursue a study of a particular competition (or consumer profection) issue,

the FTC will study the impact of patent assertion entity activity on competition and innovation,

? Information regarding this workshop is available at hittp:/iwvew. flo.govinews-events/events-
calendar/2013/1 1/internet-things-privacy-and-secutity-connected-world,

10 gee Press Release, Fed. Trade Comm’n, FTC Seeks to Examine Patent Assertion Entitles and Their Impact on

Innovation, Competition (Sept. 27, 2013}, avaliable af httpi/fenww fre.gov/opaf2013/09/prestudy.shim,
H 15 U.8.C. § 46(b).




hopefully providing us with a better understanding of the activity of PAEs and ifs various costs
and benefits,

In the rest of this speech, I would tike to focus on recent competition advocacy efforts
pursued by the FTC in the health care arca, as well as some competition and regulatory policy
issues that the FTC and other policy makers will have to confront with the emergence of
telemedicine.

11, Important Role of Competition Advocacy

Advocating for competition is an important part of the FTC’s mission, Broadly speaking,
competition advocacy at the FTC involves the use of our expertise in competition and economics
to persuade other government actors to pursue policies that promote competition and consumer
welfare. This advocacy takes a number of forms, including providing testimony or comments on
proposed federal and state legislation and regulations, advising other federal agencies on
competition issues, filing amicus briefs in fedoral and state courts, and advocating for
competition principles in public fora, Sometimies, this advocacy is conducted in support ofa
particular law or regulation that would benefit competition and consumers. All too often,
however, advocacy addresses proposed laws or regulations that would limit choices and make
consumers worse off — by, for example, restricting certain business practices ot prohibiting some
business models altogether, or even seeking to immunize cettain anticompetitive conduct from
the federal antitrust laws, Even if well-intentioned, these government-imposed restraints can
inflict as much, if not more, harm on consumers than private anticompetitive conduct. And, as
statutes or regulations enacted by the government, these restraints are, of course, more durable

than any private conduct could be.




Not surprisingly, a significant portion of the FTC’s competition advocacy work is
focused on the health care sector, Over the past decade, we have targeted, among other things,
(1) proposed antitrust immunity for certain health care providers to bargain cotlectively with
health insurers, (2) scope of practice regulations, and (3) restrictions on retail clinics, T will
discuss these in turn,

A, Proposals for Antitrust Immunity

First, and patticularly troublesome as far as I am concerned, are federal and state
legislative proposals to create antitrust exemptions for collective negotiations by otherwise
compoeting health care providers, The FTC has long advocated against such exemptions for the
simple reason that they tend to raise prices and harm consumers, A recent letter issued by FTC
staff addressed just such a proposed exemption in the state of Connecticut.” 1 should point out
that the FT'C staff did this analysis — as Is our practice — at the request of state poficy makers.
This particular fetter also enjoyed the support of the Connecticut Attorney General’s office, with
AG George Jepson having voiced concerns similar to ours in independent testimony before the
state legislature,

The Connecticut bill provided for the formation of so-called health care collaboratives
comprising otherwise independent health care practitioners, such as physicians, 1t would have
authorized these collaboratives to jointly negotiate prices and other terms with health plans,
requiring the health plans to deal with the collaboratives only under particular terms and under
the threat of substantia! financial penalties, but not vice versa, It also altempted to immunize

these joint negotiations from scrutiny under the antitrust faws,

# See Letter from Fed, Trade Comm’n Staff to Conn, Gen, Assemb, Labor & Pub. Emps, Comm, regarding Conn.
H.B, 6431 (June 4, 2013), available af hitpu/sww.fte.govios/2013/06/ 130605 conngoopeomment.pdf.
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As the FTC staff recognized in their advocacy letter, collaborations among physicians
and other health care professionals can benefit consumers, At the same fime, the letter made
three primary arguments against the bill. First, the antitrust laws are nof a barrier to the
formation of efficient health care collaborations that benefit consumers. As explained in
guidance issued by the FTC and the Justice Department, competitor collaborations — including
health care provider collaborations — often are entirely consistent with the antitrust laws.” That
is, the antitrust laws do not stand in the way of health cate providers who form collaborative
arrangemonts that are likely to reduce costs and benefit consumers through increased efficiency
and improved coordination of care. We have also produced detailed advisory opinion letters on
specitic integration proposals by varlous fypes of providers.” In addition, the FTC and DOJ
have provided joint guidance concerning both Medicare and commercial accountable care
organizations (ACOs) to ensure that the prospect of antitrust liability would not impede the
formation of beneficial ACOs." In fact, the FTC/DOJ policy statement on ACOs established a
process for newly formed ACOs to seek an expedited agency review if they are concerned about
potential antitrust exposure.'®

Sccond, the Conneeticut advocacy letier observed that a central purpose of the
proposed legislation appeared to be to permit physicians to extract higher reimbursement
rates from health plans through joint negotiations, not to integrate their practices fo

reduce costs ot better coordinate care for their patients.

1 See generally Fup, TRADE COMM'N & U.S, DEP'T OF JUSTICE, ANTITRUST GUIDELINES FOR COLLARORATIONS
AMONG COMPETITORS (2000), available al httpi//www.fic.gov/os/2000/04/ftedo] guidelines.pdf.

" See supra note 6,

1 goe Ped. Trade Comm'n & U.S, Dep't of Justice, Statement of Antitrust Enforcement Policy Regarding
Accountable Care Organizations Participating in the Medicare Shared Savings Program, 76 Fed, Reg. 67,026 (Gct,
28, 201 1}; see also generally Susan S, DeSanti, ACO dntitritst Guidelines: Coardination Among Federal Agencies,
ANTITRUST SCURCE 1, Dec, 2011,

18 See FTC/DOJ ACO Policy Statement, supra note 15, at 67,030-31.
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Third, because procompetitive health care collaborations alveady are permissible
under the antitrust laws, the bill’s main effect would be to foster precisely those types of
collective negotiations that would nof generate efficiencies and therefore would not pass
muster under the antitrust laws. The joint negotlations contemplated by the bill were
likely to lead to incrensed health care costs and decreased access to services for
consumers. Given the substantial risk that the bill would encourage the formation of
inefficient and anticompetitive collaborations among providers, FTC staff urged
Connecticut legistators not to attempt to shield them from the antitrust laws, Thus far, at
least, they have not done so,

Looking beyond the proposed Connecticut bill, health care providers repeatedly have
sought antitrust immunity for various forms of joint conduct, including agreements on the prices
they will accept from health insurers and other payets, asserting that immunity for joint
bargaining is necessary o “level the playing field” so that providers can create and exercise
countervailing market power. Our response has come down to the following point: reducing
competition on one side of a market (that is, physicians or other providers) is not the answer to a
perceived fack of competition on the ofher side of that market (that is, insurers and other third-
party payers). If we start to prop up certain parts of the playing field, we will likely find that our
landscaping abilities have their limits. More than that, we need to worry that consumers might
find themselves in an ever-deepening pit in the middle, as other stakeholder positions get one
boost after another, The U.S. antitrust agencies have consistently opposed these exemptions
because they are likely to harm consumers by increasing costs without improving quality of care,
and T expect that we will continue to oppose these' attempls to authorize departures from

competition,




B, Scope of Practice Regulafions

A second‘ area of focus for our competition advocacy has been scope of practice
regulations, which often seek to limit competition from newer providers that are able to supply
comparable (or even superior) services —often at lower cost, In many states, there has been an
interest in allowing basic medical services to be provided, not just by physicians, but by
advanced practice registered nurses, or APRNs, who are nurses with graduate nursing degrees in
addition to undergraduate nursing education and practice experience. APRNSs include both
general nurse practitioners and specialists, such as nurse-midwives or certified registered nurse
anesthetists. This expanded licensing of APRNs could have increase affordable access fo guality
care in rural and poorer areas of the country — that is, where there are fewer physicians, The
FTCs Office of Policy Planning — which I had the honor of heading from 2004 to 2008 — has
been actively advocating to state fegislatures to loosen the restrictions on APRNs to atlow them
to provide certain treatments and to prescribe certain medications, subject, of course, to
responsible measures to control for quality and safety.'” In short, our advocacies have suggested
that any limits on APRNs’ ability to provide medical services should be no stricter than
necessary to protect patient safety. Interestingly, our competition analyses on these restrictions

is closely aligned with the health policy analysis of the Institute of Medicine, which concluded

¥ See, e.g., Lelter from Fed, Trade Comm’n Staff to the Hon, Kay Khan, Mass, H.R,, Concerning tho Likely
Competitive Impact of H.B, 2009 (Jan. 17, 2014), available at hitp://www fle.govipolicy/policy-actions/advocacy-
filines/2014/01 Me-staff-comment-massachusetis-house-Tepresentatives; Lelter from Ted, Trade Comm’n Staff to the
Hon. Theresa W, Conroy, Conn, H.R., Concerning the Likely Competitive impact of Conn, HLB, 6391 on Advanced
Practice Reglstered Nurses (Mar, 19, 2013), available at ttp/fwvww. flo,govios/2013/03/1303 | Saprnconroy.pdf
Testiinony of Fed, Trade Comnv’n Staff before Subcommittee A of the Jaint Comm, on Health of the State of W.
Va, Legls. on the Review of W. Va, Laws Governing the Scope of Practice for Advanced Practice Registerod Nurses
and Consideratlon of Possible Revisions to Remove Practice Restrictions (Sept, 10, 2012), gvailable at

i/, fie.gov/0s/20 £2/09/ 120907 wyatestimony. pdf,
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that “[1]estrictions on scope of practice . . . have undermined the nursing profession’s ability to
provide and improve both general and advanced care.”!®

C. Limited Service Clinies

A third, related, set of advocacies have addressed so-called retail clinics or limited
service clinios — the types of small, limited, primary care service clinics you have probably seen
at some chain drug stores, supermarkets, or malls, Retail clinles tend to be staffed by APRNs,
and they offer consumers a convenient way to obtain basic medical care at transparent and
competitive prices.’9 Evidence indicates that retail clinic care, although limited in scope, tends
to be of high qua!ity.20 That may be partly due to the fact that APRNs generally get high marks
for quality of care and, in retail clinics, only provide a very basic and limited set of the health
care services that they are trained to provide, It may be partly due, as well, to their use of
electronic health records, electronic prescribing, and up-to-date practice guidelines, as well as
remote oversight and consultation — basic forms of telehealth that can deliver expertise where
and when it Is needed, but may run afoul of particular state supervision requirements for APRNS.
I will return to the subject of telehealth shortly.

One of the major competition issues with retail clinics has been separating bona fide
attempts to provide basic health and safety quality assurances from attempts to suppress
innovative models of health care delivery. For example, In 2007, we reviewed proposed clinic

rules next door, in Massachusetts, In that case, the Department of Public Health seemed to

18 INST, OF MED,, THE FUTURE OF NURSING: LEADING CHANGE, ADVANCING HEALTH 4 (2011), available a
http://www.lheﬂ:tureot‘nm‘sing.om/sites/defauitfﬂies/qure%200f%20Nursi|12%20Remrt 0.pdf,

9 See, ¢.g., William M. Sage, Might the Fact that 90% of Amerleuns Live Within 15 Miles of @ Wal-Mart Help
Achieve Universal Health Care?, 55 U, KAN, L. REv, 1233, 1238 (2008) {describing the size and scope of retail
clinfes),

2 See, 0.5, Ateov Mehirotra et al., Comparing Cosis and Quality of Care at Retail Clinics with That of Other
Medical Settings for 3 Conmmon Ifinesses, 151 ANNALS OF INTERNAL MED, 321, 325-6 (2009) (explaining that
evidenco shows that the quality of care in limited service clinics is “similar to that provided in physician offices atd
urgent care centers and slightly superior to that of emergency departments”).
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recognize the pro-competitive and pro-consumer potential of the clinics, Most of the proposed
rule seemed to try to make room for the clinics within the larger body of the state’s health care
clinic regulations, FTC staff generally did not find concerns with much of what was proposed in
Massachusetts.2' Certain stakeholders had, however, lobbied for very restrictive pre-screening
requirements for all clinic advertising — including things like changes to web site listings of
hours of operation and the avaitability of flu shots — that were not impased on other types of
health care facilities and scomed potentially very burdensome for operators of small, fow-cost,
flexible clinics. Tam glad to report that the Dcpartme'nt of Public Health took our economic and
legal concerns seriously and oliminated the troubling provisions from its final rule. You can find
retail clinics operating across Massachuseits today or, closer to home, here in Connecticut,
Whether these clinics offer what you or your family need or want is for you to say, not for
competitor-crafied regulations,

To be clear, trying to formulate some sort of competitively ideal clinic regulations has
never been our concern, and we are in no position fo value a state’s own health and safety
priorities, We have been concerned, however, where heightened resirictions seem to be aimed at
patticular businesses or business models, rather than particular and well-founded consumer risks,
both because the restrictions might diseriminate against an innovative model of delivery and
because they can work as de facto scope of practice restrictions on those professionals employed
under the model. For example, proposed Kentucky rules would have allowed an APRN
practicing at a retail clinic to provide physical exams for sports ot camp, but not fot school, The

same practitioner could provide a school physical at comparable clinics, however,2 Maybe there

2! gop Lotter from Fed, Trade Comm’n SWIF to Mass. Dept, of Public Health Concerning Proposed Regulation of
Limited Service Clinles (Sept. 27, 2007), available af lip:/ A ww.flo.gov/policy/volicy-actions/advocacy-

filings/2007/1 O/ftc-staff- comment-massachusetis-depariment-publie,

22 goe Kentucky Letter, supra note Evror! Bookmavk not defined,, af 6.
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is a decent health and safety rationale for that distinction, but it is hard fo imagine what it could
be, and no such thing was ever entered into the record, A working parent who has a hard time
scheduling that school physical and a harder time still doing it when he or she can get off work
might really appreciate & low-cost, after-hours option with an APRN just down the road, Ifthe
clinic wants to offer that service from a qualified, licensed health care professional, there ought
to be a good reason why that is not altowed, and in my view protecting incumbent providers
from new forms of competition does not count,

I Telemedicine: Policy Measures for the Future of Health Care

The last area that I would like to address is telemedicine, which is a developing and, for
me, infriguing area at the intersection of health care and technology. The prefix “tele” comes
from the Greek word meaning far, and the modern era has been shaped by technologies that put
us in touch with others who are far away, such as the telegraph (far writing), the telephone (far
hearing), the television (far seeing), and telemetry (far measuring), As revolutionary as these
technologies have been on their own, they have the potential to offer great benefits in another
“tele® field, telemedicine, which combines many of these capabilities to monitor, diagnose, and
in some cases even treat patients who are in different locations than their doctors or other
medical professionals, whether they are separated by a hospital floor, a state ling, or even an
ocean,

As a policy maker, I belteve we also need to be far seeing and far reaching in our policies
to allow the potential of telemedicine to become a reality for patients in the U.S. Although this
will necessarily involve a wide array of government and private actors, as an FTC
Commissioner, there are policies that I can encourage my agency to pursue to help facilitate the

successtul proliferation of telemedicine.




Telemedicine — sometimes calied telehealth — might sound like science fiction, but it is
important to keep in mind that many of its most interesting applications involve tried and trve
technologies, applied in nove! ways. For example, Dr, Sanjiv Arora at the University of New
Mexico struggled for years with Hepatitis C reforrals from rural parts of the state, where patients
faced teal shortages of primary care doctors, not{o mention specialists, As you might imagine,
patients who are uninsured or anderinsured or simply live in rural areas often have limited access
to state-of-the-art spectalty care. People with chronic diseases like Hepatitis C can sometimes
travel to larger cities and seek access to tertiary care centers, but it is often difficult for them to
do so — even once they have a correct diagnosis,

To deal with this problem, Dr. Arora did not establish a network of clinics staffed with
multidisciplinary specialists across the far-flung regions of New Mexlco. Instead, he established
what is called the ECHO Program — the Extension for Community Health Outcomes,” The
ECHO progrant uses teleheath technology and best practices protocols to conneot rural primary
care practices with multi-disciplinary spectalist rosources at the University’s academic medical
center in Albuquerque. That connection enabled him to do two things: deliver expertise to
primary care providers and patients far from his academic medical center and — maybe more
radicaily — use that consultation and delivery of care to help train a far-flung network of primaty
care doctors with significant expertise in the diagnosis and treatment of Hepatitis C, No extra
residency or board certification; no extra professional licensure; just heightened practice abilitics

that aliow the doctors to better diagnose and treat this disease and to refer patients earlier, when

2 Seo Sanjeev Arora, et al, Expanding Aceess 1o Hepatitis C Virus Treaimeni—Extension for Community
Hegltheare Oufcomes (ECHO) Profect: Disiuplive Innovation in Specially Care, 52 HEPATOLOGY 1124 (2010},
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referral is needed. “The program has provided more than 57,000 hours of continuing medical
education to more than 300 clinical care teams in 74 New Mexico communities.”

Due 1o its documented success — made easier with electronic records and remote
monitoring — Project ECHO has expanded to deal with a number of other disease indications,
including hypertension, diabetes care, chronic pain, and HIV care, ECHO centets have been
established at the University of Chicago, the University of Washington, in Mumbai, India, and —
closer to home - at the Community Health Center in Middletown, Connecticut,

I want to remark on a couple of additional features of the ECHO program, First, recatling
our mitsing competition advocacies, ECHO now employs and is expanding the use of APRNs to
improve its network of primary cate professionals in rural and underserved areas, In some statcs,
this is simply harder to do than in others because of state-by-state regulatory differences, not
differences in APRN tralning or quality of care,

Second, although Dr. Arora’s ECHO program genetally serves New Mexico patients,
many newer implementations of the ECHO model work across state lines, Some states permit
that and séme do not. Telemedicine can reduce the costs and extend the reach of many health
care services, but the advantages of remote and networked expertise do not always fit
professional licensing schemes that were developed to regulate local medical practices —
practices historically dominated by face-to-face encounters between a physician and her patient.
What counts as telemedicine, telehealth, or “the practice of medicine,” and when telemedicine
requires a local state license, is generally a matter of state law and sometimes left to
determinations of independent state boards, Link experts across three or four jurisdictions and

things start to get prefty complicated and, for providers, unpredictable, Generally, the practice of

™ See Sanjeev Arora, of al., Denronopolizing Medical Knowledge, 89 ACADEMIC MED, 30, 32 (20143,
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medicine without such licensure is prohibited and subject to criminal sanction by statute. The
variation in requirements persists despite the fact that the core entry requirements for physicians
are essentially uniform across the U.S.”

Some provider services have responded to the state regulatory patchwork by buying
dozens of licenses for their practitioners — doable for some, but probably a barrier for many
would-be entrants, and efficient for nobody. My point is not anti-licensure and # Is not that we
need some particular model of state or federal regulation, It is that we need to take seriously that
our legacy statutes and regulations have, in addition to strengths, some serious competitive
weaknesses, In particular, they can erect barriers to the efficient flow of heath care information
and expertise and, indeed, specialized labor — barriers that can be costly to public and private
payers and, in the end, individual patients and barriers that do not always offer countervailing
consumer protection benefits. As lawyers and policy makers, we need to think creatively about
ways to lower these barriers without sacrificing what works in our regulations,

In what I view as a positive development, a bipartisan group of sixtcen U.S. Senators
recently commended state medical boards and the Federation of State Medical Boards (FSMB)
for their efforts to streamline the licensing process for physicians who wish to practice in
multiple states.”® More specifically, the Senators applauded the boards’ development of the
Interstate Medical Licensure Compact (Compact), which would provide a new licensing option

under which qualified physicians seeking to practice in multiple states would be eligible for

25 A} state medical boards recognize and require passage of the samoe sequence of tests: the United States Medlcal
Liconsing Examination (USMLE), which s jointly administered by the Federation of State Medical Boards and the
National Board of Medical Examiners, See, e.g., Fed'n of State Med, Bds., State of the States; Physiclan Regulation
2009, at 3, 10-11 (2009),

% gue Fed'n of State Med. Bds., Press Releass, State Medical Board Effort to Streamline Medical Licensing Gains

Support in U.S, Senate (Jan, 14, 2014), available af :
st /fwww. fsmb,ore/odffintersiaje_compact_senatars_january13C.pdf, The leiter from the U.S, Senators is

avallable at hﬁp:ﬁwww.thune.se—nate.gog/pub!!c/index.cﬂn?aﬂf"ilcs.Sc;‘ve&Filc 10=0f66905-¢c33-4191-bd 79-

ad6991942dac.
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expedited licensure in all states participating in the Compact, which would be veluntary, for both
states and physicians. This Compaot,' while still in development, would appear to greatly
facilitate the use of telemedicine while still allowing states to regulate medicine within their
borders.”

Now, there are of course other applications of established technology beyond
telemedicine. For example, how about electronic prescribing so that your pharmacy can read the
prescription that your physician did not have to write out in seript? And that you did not have to
hand-deliver, or possibly lose before you get to the phatmacy? And pethaps automatically check
for contraindications or other issues? This is well-established technology in most pharmacies, if
in a smaller percentage of physician offices,

The application of established technology can be fruly innovative and can pay great
dividends, but we also want to pay attention to nascent technology. Remember the Internet of
Things? For some reason, the most cited example of the potential benefit of the Internet of
Things is that your refrigerator will note that you have run out of milk and it wi!l email or text
you to remind you to buy milk, Maybe milk is a more important part of some people’s lives than
it is of mine, but I am much more excited about the prospect that a wearable health device will
detect an impending medical crisis and alert me or my doctor. Maybe that’s just me, but
consider this; recently, a story about Google — no, this is new and it does not concern an antitrust
investigation — really canght my eye, so to speak, Google has been testing a means of

monitoring blood glucose levels for diabetics, not through a pinprick, but through a contact

7 There have been policy discussions of various options to lower barriers to Interstate practice of telomedicine for
somie thne, See, e.g., Daniel J, Gitman, Physiclan Licensure and Telemedicine: Some Compelitive Issues Ralsed by
the Prospect of Practiclng Globally While Regulating Locally, 14 J. HEALTH CARE L. & PoL'y 87, 117 (201 1).
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fens.®® Monitor, record, and, ultimately, transmit, [ don’t know if that’s the greatest thing since
sliced bread or free search, but for me, if it works, it is much more exciting than a glass of miik,

We might have all sorts of questions about new devices like this: How well do they
work? What will they cost? From a competition perspective, what, if any, barriers o entry are
there in these types of industries? And, from a consumer protection standpoint, what are the
provisions for the security of our personal health information? This is a particularly interesting
avea for me as an FTC Commissioner because it draws together several hot issues my agency has
been addressing and will continue to address for the foresecable future, including data secwrity
and mobile privacy in the consumer protection space, as well as competition issues such as net
neutrality and broadband data prioritization,

On a more philosophical level, these developments also raise the question of what is the
best approach for a government agency like the FTC to take with regard to technological and
business innovation, ‘The success of the Internet and the tech sector have in latge part been
driven by the freedom to experiment with different business models, the best of which have
survived and thrived, even in the face of initial unfamiliarity and unease about the impact on
consumers and competitors, If health care needs anything, it needs this type of innovation too. It
is thus vital that policy makers, like myself, approach new technologies with a dose of regulatory
humility, by working hard to educate ourselves and others about the innovation, understand its
effects on consumers and the marketplace, identify benefits and likely harms, and, if harms do
arise, consider whether existing laws and regulations are sufficient to address them before

assuming that new rules are required,

 See Google’s Vision of Diabetes through a Contact Lens, PR Web (Feb, 21, 2014), avallable at
Bitpe/fuk. prweb.comireleases/contact-tenses/diabetes/prweh 1 1604772 him#ixzz2{zjaividbt,
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For the FTC, 1 belleve we can help ensure that the promlse of innovations in health care
technology, like telemedicine and the Internet of Things, is realized by wsing our unique set of
policy and Jaw enforcement tools, First and foremost, in a new technology or industry that is
rapidly Innovating, we should use our policy research and development function to get a better
understanding of! the technology itself; the new business models it may enable; any existing
regulatory structures, including any seff-regulation; relevant market dynamics; and the nature
and extent of likely consumer and competitive benefits and risks, We should also use our policy
fools to educate other policy makers, as well as ourselves, about undue impediments to
innovation and competition, Of course, the FTC is also an enforcement agency and it can and
should wse its traditional deception and unfairness authority to stop consumer harms that may
arise from particular health information technology devices,

Finally, the FTC should use its flexible and fact-intensive approach to antitrust
enforcement to investigate and, where appropriate, challenge competitive harms occurring in
health care, technology, and even health care technology. There Is much that we can do here,
and we have a variety of tools with which to do it, To take a cue from the doctors, however:
first, we should do no harm.

® * &
Thénk you very much for your attention, I would be happy to entertain any questions

you may have,




